This is Susan Whitney’s conversation with city planner Marilyn Lewis. It took place at the end of October, 2007. Marilyn’s responses are not direct quotes, due to Susan’s inability to type fast enough, but they are close. Since this time, of course, due to the efforts of the attorneys who live between 1900 East and 2100 East, the portion of the riparian overlay ordinance that has to do with fencing has been rewritten to possibly allow us to fence. (To be able to fence -- in addition to the permits we need from County, State and Federal governments -- we now have to get a permit from the City as well, which means having to get permission from a board made up of three private citizens, one of whom is the private citizen who wrote the initial grant proposal to put a trail behind our homes. Which is troubling.)
S: Before we start I have to say I am glad the city officials care about riparian areas. I would love to have someone I could call to tell me what to plant and what to pull out and I also look forward to maybe getting a deduction on my property taxes or free native plants or some other bonus. 

S: What was the date of publication of the temporary land use regulation ordinance? My copy said the suspension of construction was effective upon publication, but I couldn’t find the publication date. M: July18. It will be effective on January 18.
S: Also, I assume any neighbors who don’t have a copy of the proposed ordinance can get one by e-mailing you? M: yes
S: Please describe how the Lowland Conservancy Overlay District works. Is there a place we can go to see it in action and talk to the private property owners about how it works for them? How many acres (or however you measure it) is the Lowland COD compared to the number of acres you wish to add now?

M: I didn’t really want to tag this on (the LCOD). The Jordan River area is so different from the Lowland COD, for example. Surplus canals. Airport. 

  But that is why we have to create a new overlay. We need something more appropriate for residential areas. (She then explained her proposal a bit, talking about set backs for residential and commercial. Chain link fences could be 25 feet away, but not solid walls, they’d have to be 50.) Most cities want more than 100 feet setback. Some local experts were asking for 300 feet, but because it is such an urban area, we have to make compromises. 

   Unfortunately, development has already occurred. (S did not say, but was thinking, “With the city’s blessing.”) It should have been further back to allow for better storm drainage.

    Where I lived and worked last was along the Chesapeake Bay. My goal: How do we provide some type of protection within the distances we have? This isn’t a plan overlay, it is a profile overlay. A stream is not something you draw a bubble around. You find the annual high water level and then go out 100 feet from there. Now where there are already structures and elements on the site relating to those, you have existing conditions. So it is really more of a profile than a plan. 

S: Quoting from the proposed ordinance: “The City Council finds that protecting stream bed corridors from development constitutes a compelling countervailing public interest…” I realize that one of the things you are trying to do is to prevent developers from putting in a large home right on the creek where there may be only a small home now, because new construction might further destabilize the banks. However, since the city has already allowed so many single family homes to be built so close to all these creeks, I’m wondering how much worse it could actually get. I believe you told me that we are talking about 2,500 property owners. Included in that number, how many residential building lots are we talking about that have never had any home built on them? M: I have no idea. Probably very few. Basically whatever footprint you have you can keep. We are trying to avoid inappropriate expansion. There will be some new construction (tear downs) and some commercial sites where people want to do something new. It won’t mean you can’t develop. It means that when new stuff comes in, it will have to work with this. Of course if you have some sort of blowout of the bank, then you couldn’t rebuild. But you wouldn’t be able to get homeowners insurance anyway.
S:   I think my attorney explained to you that the main source of destruction of riparian habitat on the property I own on Emigration Creek has not come from anything I or my immediate neighbors have built, but from trespassing  (people beating down the native plants with their feet) and from vandalism (kids cutting branches from my trees to throw into the creek to make a bridge, which necessitates County Flood Control coming in with bulldozers to take out even more trees to get access to the creek to remove the logjam.) After several requests to our current city council representative to fence off Wasatch Hollow Park, or to post signs saying, “City property ends here, no trespassing on riparian habitat,” we got signs saying, “City property ends here, you are now entering private property.” This seems to invite trespassing. We were told at the time that it was our duty to post no-trespassing signs, to which we replied that we had and that they had ended up ripped out and thrown into the creek. (Later, however, we noticed signs abutting other public properties that said, “No trespassing on private property by order of Salt Lake City Police.”) My immediate neighbors and I have resisted putting up fences in part because we didn’t want to make it difficult for the deer and other wildlife to get to the creek. Yet this ordinance and the Lowland Ordinance seem to imply that trespassing is not a problem to the private property owners or a threat to habitat. My attorney said we’d be giving up some significant property rights if this proposal passes and, in return, we’d need some significant guarantees that the city would keep trespassers out. Please talk about that. 

  M: We are not dealing with trespassing in this. What we are dealing with in protecting the stream and as far as signage, you have to deal with the parks department on that. In your community there is a lot of back (?yard area along the creek? Bad typing here, I can’t read my own notes very well) and this isn’t advocating or denying open space. If open space happens to be along there it is not going to create more. You have to prevent trespassing. This isn’t encouraging any type of public access at all. What we are trying to do is make it so the stream stays and becomes more viable.  The kids that are doing this (trespassing and cutting down trees and lighting fires) are kids in your general area. You might want to work through your community council.

S: No. That won’t work. Our community council officers were the ones who sent out a survey asking people how often they use the gully, ie, how often they trespass in our backyards.
S:  Who is the Urban Forester? Does he or she have a staff to help patrol riparian areas? Please e-mail me a copy of that job description (salary and duties). M: They have staff but they are not going to patrol it. Their job is just when someone comes in with a planting plan, to say whether or not this is correct plant material. They will say, “Oh, yeah.”  The job description is online. The urban forester is Bill Rutherford. 
 S:  If this ordinance passes, some of my neighbors are going to wish they had already fenced their property and then it will be too late. They may in fact be ceding up to 75 feet or 80 feet (however wide the creek is, plus 25 feet on each side of the creek that cuts through the middle of some properties) of their property to unrestricted public access. Some of my neighbors are elderly and some are ill. I fear that the city hasn’t been specific enough. I think you need to send them a notice that says: “If you want to fence your entire property you need to do it before a new ordinance goes into effect. You also need a permit from County Flood Control and from the State of Utah to fence across the creek and here is how to get both of those permits.”
   What do you think about that idea?
M: Well we are not going to do that. If you have to put up a fence (she basically agreed with me it would be easier to do before mid-Jan.) If the creeks runs through the middle of your property you have a unique situation. Not everybody owns on both sides. We are proposing a typical profile. People who don’t fence before mid-Jan can go to the board of adjustments. It would also behoove them to talk to the public utilities. (I told her that we also need permits from the County and the State -- which passes it by the Federal government -- in order to fence across the creek.) They are going to work with people to find the best location in those unusual circumstances.
S:  Also, during the time that Utah Power and Light was owned by Scottish Power, the power company cut a number of my trees down to the ground, including at least one cottonwood that was more than a yard in diameter and that had certainly been helping to hold the stream bank in place. The way I read this ordinance, there would be nothing to stop the power company from cutting down more trees and installing ever-larger power poles???  Although they might be prevented from building a larger substation on Emigration Creek??? 
M: Hopefully the power company is going to have to work with the public. If they have easements on their property, we are going to hope they are working with Public Utilities.
S: To me the concept of riparian areas implies a master plan that shows what species we have now and gives us a baseline for comparison. As it is now, the city has a number of parks along creeks and ponds and the way the parks are lit all night and the amount of poison that is sprayed on the lawns is inconsistent with preservation of birds and mammals. I know the federal government has something to say about protecting the species and the State of Utah is responsible for waterways and also for protection of wildlife and habitat and Salt Lake County is responsible for flood control and I’m confused about how the various public entities are going to interact with the city on all this. I guess, in the end I see the proposed ordinance as a possible protection against erosion and a possible way to gain more recreation areas but I think if we were serious about protecting habitat we would have identified the species we have now and the species at risk and we’d also be talking about lights and poison????
M:  This is a start. Right now we have nothing. The county is also working on a watershed plan and they are doing an ecological index, looking at chemical and biological information and that report will be out in late spring next year.  That will be something that helps establish a baseline. They’ll have their data. At this point, we are just starting. Because the city has nothing and we need something. The one thing we are proposing if something is in the creek people can manually remove it, otherwise it will be up to county flood control. (We talked about kids cutting down trees behind my house.) You all have to call the police. I’ve talked to other neighbors and they say they don’t want to call the police because these are neighborhood kids. Well do their parents know what they are doing?

S: No.

(We then talked about the Open Space Master Plan that shows trails up every creek in the city.)
M: The Master Plan is slowed by the amount of funding. We just work at it. There are all those itsy bitsy pieces. The reality is that the Master Plan is the goal and if we want to work on it, here’s how we begin. The reality is that with funding (constraints) and all these tiny slivers of property, it is going to take years and years. How that happens has to involve a lot of property owners. (She said everyone who is buying property along the creeks now is presumed to know about the Open Space Master Plan. I said they don’t.) This is one thing people really need to look at if they are interested in buying property. They have to know the facts before the issue comes up. The buyer has to look into it for themselves. Before they make the purchase they have to know there is an Open Space Master Plan and their property is on it.
 (Now we wrap up the interview.)

  M: I have a master’s degree. My title is Principal Planner. 

  The planning commission has to hear our recommendations and then they make recommendations to the city council. I have tried to incorporate what I’ve heard from people. To revise the draft to accommodate the issues. Your neighborhood is in a different situation altogether. Because people on both sides see it as a way to either encourage or discourage open space.

S: Could we stop calling this open space? That clouds the issue. We are talking about public property or private property.

  M then gives S the name of one of her coworkers who is also working on a new ordinance to define categories of open space. 

  S: She’s defining categories of public open space or private property open space? 
  M: Public lands. As far as I am aware of. 
